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Consumer Class Actions

Initial Scoping Questionnaire


Introduction

Consumer laws play a vital role in ensuring that consumers are treated fairly. Their effective enforcement can address persistent consumer harms and deter infringements, thereby reducing unfair business practices and promoting fair competition. In this context, the Government has asked the Law Commission to assess whether the way consumer laws are enforced could be strengthened through the introduction of a consumer class actions regime. 
The project will identify the benefits and risks associated with the introduction of a consumer class actions regime, having regard to other available mechanisms such as public enforcement action and alternative dispute resolution. The project will also make recommendations as to the design of such a regime, were one to be introduced. 
The objectives of any such regime would include:

1) Improving consumers' access to redress, both by securing redress in court and by ensuring that damages are distributed to the affected class.
2) Promoting the efficient conduct of litigation at proportionate cost.

The project is sponsored by the Department for Business and Trade.

Questionnaire

This Initial Scoping Questionnaire seeks to collect early input from stakeholders to help shape and inform our initial research on this project. We ask that stakeholders please keep their responses concise and to the point.  

To allow sufficient time for the responses to be properly considered we ask respondents to please provide their completed questionnaires by 30 October 2026.

Responses received will not be quoted or attributed publicly in our consultation paper or any future Law Commission publications. This approach is intended to encourage frank and timely engagement by significantly reducing respondents’ internal ‘red tape’, and by facilitating submissions made in an individual capacity rather than on behalf of an organisation. Please note however that we are subject to freedom of information legislation and we cannot guarantee that confidentiality can be maintained in all circumstances. 

If you wish to provide further information beyond the below three questions, or provide materials which you consider will assist our work, please send them via email to consumerclassactions@lawcommission.gov.uk.

We are grateful for all views received and thank stakeholders for their time.

Question 1: What would be the benefits associated with the introduction of an opt-out consumer class actions regime? Please explain the basis for your views. If your views are informed by the operation of another class actions regime or regimes, either in this jurisdiction or elsewhere, please provide relevant details.

	The Online Dating and Discovery Association (ODDA) is the recognised trade body for the sector. Representing over 500 brands worldwide, our members include large international services as well as many smaller platforms. 
The ODDA and its members welcome the opportunity to respond to the Law Commission’s initial scoping questionnaire on the introduction of a consumer class actions regime. While we support the Law Commission's aim of ensuring consumers have meaningful access to redress under consumer law, we are concerned that the introduction of a consumer class actions regime at this stage is premature when considered in the wider context of the evolving consumer enforcement landscape through the Digital Markets, Competition and Consumers Act (DMCCA).
Benefits we recognise: Rogue operators whose actions lead to a loss of trust in the sector, should rightly be held to account. In principle, a well-designed regime could provide redress where individual losses are too small to pursue, deter genuinely abusive practice which would protect compliant businesses from being undercut, and consolidate many individual claims into a single binding outcome.
Why we are cautious: However, these benefits are not unique to an opt-out class action regime. The DMCCA is still in its infancy with the new subscription contracts regime coming into effect in January. A more prudent approach would be to wait for the regulations to properly bed in before embarking on further changes.  
Furthermore, we feel that the benefits to consumers from the existing opt-out regime have been relatively modest in terms of settlements with low-take up. 



Question 2: What would be the risks associated with the introduction of an opt-out consumer class actions regime? Please explain the basis for your views. If your views are informed by the operation of another class actions regime or regimes, either in this jurisdiction or elsewhere, please provide relevant details.

	In our view, an opt-out consumer class actions regime would create significant exposure for our members that we believe is disproportionate to the risk. 
1. Sector profile: We feel that subscription services with a large number of UK users with lower value transactions are particularly vulnerable to consumer class actions. Damage to the reputation of services who follow legitimate business practices is likely to result in significant losses. Allegations are easy to plead, but expensive to disprove.
2. Existential cost for smaller members: The main risk is the impact on smaller services. Defending cases, obtaining expert evidence and going through the trial process can be hugely expensive regardless of whether the case has merit. Many smaller services will not be able to fund a defence against a class action or obtain affordable insurance, which may force them into settling weak claims outside of the Competition Appeals Tribunal. The knock-on effect is that smaller firms are more likely to exit the market, the number of new entrants drops and consumer choice is reduced.
3. New and untested law: Key parts of the DMCCA are relatively new or still to come into effect. A class action regime brought in now would potentially create confusion among services during the implementation phase which could penalise those who are working towards compliance in good faith. There is also a risk of double jeopardy (a regulatory penalty plus class damages for the same conduct) and of claims built on provisional or non-final regulatory findings.
4. Scope creep: A broad definition of “consumer law claim” could draw in matters that are already being dealt with elsewhere. For example, user safety and online safety duties (enforced by Ofcom) and data protection (the Information Commission). 
5. Data protection and personal safety: Opt-out claims create a risk where user data may need to be disclosed in order to contact users. This creates potential privacy and security risks.
6. Overstated loss and value diverted from consumers: Damages models based on refunding all fees ignore the fact that users received and used the service. Experience from cases brought before the Competition Appeals Tribunal shows that the funder of the claim (and their legal representatives) often benefit more than consumers do.
7. Reputational harm: The announcement of a claim alone can damage user trust in a sector that depends on it, even if the claim is later struck out.



Question 3: What features should be included within the design of an opt-out consumer class actions regime to improve access to redress for consumers, including by ensuring that compensation is distributed to affected class members? Please explain the basis for your views. If your views are informed by the operation of another class actions regime or regimes, either in this jurisdiction or elsewhere, please provide relevant details.

	The ODDA and its members support effective redress for consumers who suffer genuine harm from rogue businesses. In our view the regime should prioritise compensation to consumers who have suffered loss, quickly and cheaply over the litigation process itself. This means:
Redress first: A pre-action notice giving a business a fair chance to fix the problem and put things right for the affected consumers before a claim is brought or allowed to proceed against it, should be a minimum requirement of the regime. 
Distribution planned at the outset: At the certification stage, the representative should show how class members will be identified and paid. Where the defendant holds the records, direct payment by the defendant (refund to the original payment method or account credit, which the courts have accepted in the Competition Appeal Tribunal regime) is cheaper and more effective than claims-based schemes.
Compensation tied to actual loss: Damages should reflect loss suffered by identifiable class members and should be set by reference to likely take-up rather than a theoretical aggregate.
Order of payment: Class members should be paid first. 
Unclaimed sums: Sums not claimed do not represent consumer loss and should revert to the defendant by default, not to funders or lawyers.
Privacy-preserving distribution: Defendants should keep control of customer data and carry out notice and payment under court supervision, without transferring user lists to representatives or funders. Notices should be drafted to avoid revealing sensitive information about users.



Question 4: What features should be included within the design of an opt-out consumer class actions regime to ensure that it promotes the efficient conduct of litigation at proportionate cost? Please explain the basis for your views. If your views are informed by the operation of another class actions regime or regimes, either in this jurisdiction or elsewhere, please provide relevant details.

	Rigorous gatekeeping: A demanding certification stage is the single most effective efficiency measure, because it removes weak claims before significant cost is incurred.
Early engagement: A mandatory pre-action protocol and a period of pause would allow a trader to remedy the issue or offer redress before proceedings.
Sequencing: A preliminary determination of common issues and the methodology for loss, with early summary judgment or strike-out on pure points of law (particularly on new DMCCA provisions), would avoid unnecessary trial costs.
Cost control: Court-approved budgets, active case management, proportionate disclosure and fixed timetables should apply. The loser-pays rule should be retained, with security for costs and funder liability for adverse costs.
Supervised settlement: Settlements should be approved by the court with scrutiny of likely take-up and distribution. Early mediation should be encouraged.
Interaction with regulators: Proceedings should be stayed where the CMA, Ofcom or the ICO are investigating the same conduct. Claims should rely on regulatory findings only once final.
Proportionality for smaller businesses: The court should consider a defendant’s size and the proportionality of exposure when managing the case and consider capping costs.



Question 5: What features should be included within the design of an opt-out consumer class actions regime to ensure that it does not promote speculative claims that are without merit? Please explain the basis for your views. If your views are informed by the operation of another class actions regime or regimes, either in this jurisdiction or elsewhere, please provide relevant details. 

	
A meaningful test to determine whether the case has merit: In our view, an arguable case is not enough on its own. Applicants should be able to show a realistic prospect of success and that the claim is suitable for being treated as a class action. Opt-out should be considered where opt-in is impractical and class interests are sufficiently aligned, rather than the default position.
Viable loss methodology. Representatives bringing class actions must be able to demonstrate consumer loss.
Representative and funder safeguards: The representative should be independent of funders and lawyers, adequately capitalised and properly supervised. Funding agreements should be disclosed to the court and defendants at the outset. 
Costs deterrence: We believe that defendants need protections for costs in the event that the claim is struck out early to discourage unmeritorious claims.
Tight scope: Consumer claims should be limited to breaches of specific consumer protection legislation where there has been a measurable and compensable loss. Claims arising from other regimes (online safety, data protection, third-party fraud etc) should be excluded.
Fairness for good-faith compliance: We feel that it should not be possible to submit a retrospective application where services are in the process of complying with new legislation (such as the new subscription contracts regime under the DMCCA). Similarly, claims should not be allowed off the back of investigation.
Review: All good regimes should be subject to regular review after a fixed period. 
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